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| THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THE COURT 


STAT SZMUNT OF QUESTIONS PReSsh Tsp 

In a case wherein the offenses of asseult with a dan- 
gerous weapon and assault with intent to kill axe charged 
the trisl jury mado two requests for additional instructions. 
The first was by written note to the trial judge anid 
givens and no point is made of it. | | 
The second was relayed to the trial judge by oral re- 
quest made to the court by the marshal in charge of tho! 
" juryo | 
fhe second request asked if the solf defense aspect of 
“the case had vanished from, or remained in, the case, with= 
‘out further elaborations 
The trial judge refused to consider the request pet 
cause it was not in writing; advised the jury they had a 
right to submit a furthor request in writing; and this | 
not forthcoming received a verdict of guilty from s jury 
that doubted the oxistence of the self defense plea. 


Did this ruling of the trial.judge constitute a 


denial of a fair trial under due process of law? 


? 
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United States of america, 


Apoellee. 


Appeal from the United Statas District 


Court for the District of Columbdia 


BRIS? FOR APPELLANT 


STATSNSNT OF THE CAss 
During the night-time of February 12, 1967, the complain- 
ing witness, Melvin Sylvania Johnson, a taxi-cad driver, stopped.” 
his vehicle at sixth and 5 streets Neb., wasnington, D.Ce, to 
determine if three persons standing there desired transporta~ 
tione - 
Qne person did note The renaining two, spo0llm t and 


& young woman, did, and each entored the cade 


| ; 


Inguiring as to desired destination, the complaining wite 


ness learned the man and woman were nov together; that the fe- 


male passenger was enroute to an sddress beyond the zone of 


appellant's destination and in a different directions 


monious argument ensusd. 


pany 


pellant fired a gun. 


The drivsr advised he would take one fare but not 
The appellant insisted that he be taken to his des 


The driver ordered him out of the cabe 


| 
both. 


¢ination. 


The appellant refused to leave the vehicle, and an; acri- 


Eventually the cab arrived at the central office + 
maintained -~ Capitol Cab Company. 


Then (Tr. 6) complaining witness tostifying: 


| 
he con- 
| 


Then I got out of the cab and stood at the back 


door of my cab on the passonger's side and I asked 
the man -- I ssid, "Sir, why don't you get our of | 
cab?" and he tole me I was a public sorvant and he 
used some profanity in adiressing me and all, * */ 
Anyway, eventually he was-standing outside of my ¢ 
on @ snow bank and he said so long as he was willi 
to psy meI could not put him out of the cab, and 
told nim, I am not interested in sutting you out o 
whe cab but it would maeke it ewsier for both of u 
if you got out of the cad. Then he reacned for + 


ay 


¥*e 
ar 
ug 


4 
s 
he 


door and srxid it was getting cold inside mond for me 


to close the door, and I said, “:iister, you've got 
to get out of my cad.” 4nd he made a lunge at me 


and someway (Tr. 7) or the other #* woll, anyway, | 


> 


he fell to the gound because he was, in my opinion, 


intoxicatod, and he was trying to move too fast a 
he slinpede and when he feil to the ground he 
brought a pistol out of his pocket ond started fir 
ing, and I ran offs 


There was corroborating evidence tending to establl 


Aposlliant, tostifying in his own oehalf stated this 


d 


ish ap-= 


t he had 


mo gun; fired no gun; end was coing himsolf assaulted iby the 


| 
complaining witness and others at the cab-lot at tho time of 


. the incidente 
fhe trial court, instructing the jury on the doctrine of 
self defense, spoke as follows: 


(Tr. 88) If the defendant was not the aggressor, and had 
reasonable grounds to believe and actually did believe 
that he was in imminent danger of death or serious dod- 
ily narm by which he could only defend himself by us= 
ing force against his ass2ilx.t, he had a right to ene 
ploy deadiy force. By deediy force, it is moant, force 
that is likely to cause death or seriously bodily harne 
In order for the defendsnt to have deen justified in 
use ot deadly force (Tre $9) against the complainant, 
he must not have provoked the assault upon hin or have 
been the aggressore here words witnout more do not 
constitute provocation or aggressione The circun= 
stan ces under which he acted must have been such as to 
produce in the ‘mind of a reasonably prudent person simi- 
larly situated a reasonable belief thet the other pner- 
son was then about to kill him or to do him serious 
bodily harme In addition, tho defendant must have 
actually ovelieved that he was in imminent danger of 
death or serious bodily harm, and that deadly force 
must os used to repel ite If evidence of self defense 
is-present, tho government must prove beyond 2 rease 
onablo doubt that the defendant did not act in self 
defensse If you should find that the government has 
faileg@ to find boyond a reasonadle doubt that the de~ 
fendant did not act in self defense, you must find 

the, defencsnt not fuiltye In othor words, If you 

heve a rexsonable doubt whather or not the defendant 
acted in self cefense, your vordict must be not guil~ 
tye If the dsefondant had reasonable grounds to be= 
lieve, or actually did believe that he was°in innin~ 

' ent danger of deeth or serious bodily harm, and that 
deadly force was nocessary to repel such danger, he 
would be justified in using deadly (Tr. 90) force 

in self defense, even though afterwards it may have 
turned out that the appearances wero falsee ey 

these roquirements were mot, ho coule use deadly 

force, even though there was in fact neither pure 

pose on tho part of the other verson to kill him 

or to do nim serious bodily harm, nor any imminent 
danger that it would be done, nor acts or nocessity 
that led to the use of solf defexnsee Furthermore, 

if the defendant had reasonavle grounds to believe 

and actually did believe that he was in imainont 

danger of deata or serious dodily harm, and that 

geadilu forces would be nocessary to resel such dan- 

ser, he would not be required to retreat or to cones 
sider if he could safely retroate Ho would be en- 
titled to stand his ground and to use such force as 


as would be necessary under the circunstances to | 
save his life or to protect himself from serious 
bodily harme However if he have safely retrsate | 
ed and did not do so, his failure to retreat is a | 
circumstance that you may consider tozether with 
all the other circumstances in terms that he went | 
further in repelling tho danger, whether real or 
apparent, that he was justified under the circune | 
stanceSe This leads up to the question of exces | 
sive force in sel? cGefense. Tf the (Tre 100) ! 
other person was the aggressor, and the defendant | 
was justified in using force in sclf dofense, ho | 
would not pe ontitied to uso any groater force than he | 
had reasonable grounds to believe, and actually 
did beliove to be necessary under the circumstances 
to save his life or to avert serious bodily harn. 
In dotermining whether the defendant used exces= | 
sive force in defending hinself, you may consider 
all of the circumstances under which he actode 
The term of self défense is not necessarily jo=- 
feated if greater force than necessary was used | 
in cold blood by tho defondant in the heat of pase! 
sion, generated by an assault upon him. A be-= | 
lief which may be unressonabdle in cold blood nsy 
be actually reasonably dntertained in the heat of | 
passions Furthormore the right to use deadly 
force in self defonsewas not available to one who 
| was the aggressor or who pr voked the conflicte 
| Howevér, if one provokes the conflict and there- 
after withdraws in good faith and informs he ad= | 
. 4 vorsary by words or actions that ho desires to 
end tho conflict, and he is thereafter pursued, 
he is thoreaftor justified in using deadly force | 
to save himself from imminent danger or death or biod= 


ily harme - | 


| 
' 
1 
1 
| 
' 


Te thereaftor the caso was given to the jury and it retired 
to the jury room to dolivcoratec, 


Thoreafter the court agoin convened the jury having sent 
s a note to the court requesting further instruction re: | 
count two ~— assault with 2 dangerous weapon. | 
An additional charge was given as to that count, But be= 


, fore the jury again retired the following occured at the 
| 


‘beonche 


Wire Menonales I request that btofers taney g 


' back to the jury room that they also be told that 
~ when deliberating this recent charge they must keop 


les in mind the instruction on self dofensee 
~ 


meen 


405 


MR. 


COURT: 


PReEANORS 


All right. 


I tnink I am goint to object to 


the Court's calling attention to some part. of the 
instructions that were not called fore 


THE COGRT: 
mind (Tr.7 


bear in 


I 


Chink if 
arch 14) 


the Court would say, 
all of the other 


instructions = = This is what I am going to tell 
them, that in coming to a dotermination concern 


ing count two they must keep in mind all of 


the 


evidence introduced by the Government and the dew 


fenudante 


HR eo 


MeXsiZIs: 


I want then to know before they 


go back there that they must have in their mind at 


the same time the element of self 


THS 


+ 
a 


COURT? 


defensee 


am going to tell them they must 


keep in mind 211 of the instructicnse 


Re 


pleasant time hore. 


UcKsnZIus 


Your honor, wo have had a very 
Now I will demand in tho 


legal senso, not to be obnoxious == that this jury 
be told that when they consider this most recent 
instruction they also bear in mind the instruce 


tions about solf defensse 

THE COURT: I am going to tell them to bear in 
mind all the instructions. 

MR. MeKynZIn: I don't want thate 

THE COURT: I am not going to tell them -- 

MR. HeXEHZIM: I understand. I am making ny 
position plain'and you have made your position 
plaine ye understand each other. 

THE DSPUTY Haxshabs The Foreman asked me to 


(Tre 8) ask 
any bearings 


you if 
on the 


Cou URY: 


DSPUTY MaRsHab: 


MeXsSuZIs: 


COURT: 


the quostion of self defense has 


CASSe 


Who asxed you that? 


The foreman of the jury. 


I didn't hear ite 


Ee said that the foreman asked hin 


whether the question of self defenso had any bearing 
on the casde 


ie 


MR. MeXsnZIs: . Well, I think that makes your 
duty. plaine | 


MR. TksAnOxs I would think that, perhaps, 
Your Honor could say to the jury if there are 
other questions that they should be addressed to 
the Court in writing. 


THE CoURY: I think they should be in writing. | 
I will tell them if they have othor questions that 
they address them to the court in writing. 


MR. MeKsNZIE: In the light of what you were | 
just tola, that they specifically inquired about | 
self defense, you propose now not to mention it? 


THE COUR’: If they have a question adout 
self ccfense they can put it in writinge 


MR. McKENZIE: Again, I use the word "demand", 
(fr. 9) in the legal sense and not to be obnoxious. 
I disagreée 


TEE COURT: I understand. 


id (In OPHN COURY) 


THE COURT: Ladies and gentlemen of the jury, | 

I have been given to understand that there may be | 

q . other quostions in vour minds If there aro | 
other questions in your mind, you will follow the | 
| instructions I gave you earlier, that you will put! 
- your questions in writing, signed by your Foreman, | 
and submit it to mo thr ough’ the Deputy United | 

States harshal stationed outside your doore 


I would also say to you, that with respect to] 
) tho reréading of the instruction that I have given! 
* you on Count Two, as I have already instructed you, 
you must considsr in connection with this case ang) 
e2ch count all of the evidenco, both the evidence of 
tho government and the defendante As I havo told: 
you, you aro not to give any greater simphasis +o any 
one instruction and you are to consider the eT 
. tions as a whole. 


! 


* * * You may return to your jury room * * *e 


STAYBAENY OF POINTS 


In this cause a single orror is allezed, to wit: 


The refusal of the trial court to instruct as to tne 


-6— | 


availability of tne defense of self defense when so requested 
by the jury, througn its foreman, in an oral message and re= 
guest tnrough tne marshall in charge of the jury for the sole 
reason such request was not mado in writing was prejudicial 
errore . 

ARGUIISNT 

Counsel prays that Summary of ‘rgument here he omitted 
due to the abbroviatoa mature of the question involved. 

Here, after the passsge of a sudstantial amount of tine 
the jury, by written note, roguested further instructions on 
a count involving carrying a dangerous weapon in a three count 
indictment further charging assault with a dangerovs weapon 
and assault witn intent to kill. Tne defense assorted that 
aopellant acted in solf-defonse,. 

Out of tne presence of the jury the Trial Court advised. 
counsel of his intonded reinstructione Counsel for tne defend~ 
ant requested tnat in connection with the proposed reinstruction 
the Sct specify that- the reinstruction did not remove the 
element of self defense from the casos . 

The Court declined to grant that request. 

&t this juncture the Deputy United States Marshal in charge 
of the jury advised the Court that the Foreman of tho jury had 
orally recquosted him to ask upon comaunicating with the Court 
whether the element of self defense nad ceased to exist as a 
matter for determinations 

In brief, the Court declined to honor that inquiry because 
it had not acer transaitted in writing. 


the inquiry succinctly and sudstantially put the Court on 


‘ t 
notice that some or tho jurors soub rend that self defonse was 


7 


= 


still an element in the cause, were prepared, lacking further 


‘ instruction on that point, to decide the case without regard to 
the existence of the self defense plea. : 


The single case noted by counsel for the appellant, |Powell 
v United States, 347 F 2d, 156, 158, the Court said in part that 
the jury cannot adequately discharge its responsibility in 
drawing appropriate conclusion from the testimony before it un- 


less and until the Trial Judge furnishes them the guidance of a 


lucid statement of a relevant legal criteria, and further states 
that when a jury makes explicit its difficulties to a trial Judge 


that officer should clear them away with concrete accuracy. 


Here the Trial Judge refused to even acknowledge to! the 
jury that he had been made aware of their difficulties or that 
he had any disposition to dispel the doubts and difficulties 
troubling them; preferrjng to permit a verdict evolved out of 


confusion and doubt as to the legal criteria. | 


In view of the fact that due process of law, including pro- 
| 
cedural compliance with the requirements governing a fair trial 


it would appear certain that this appellant was denied a fair 


trial under due process of law. | 


| 
i] 


CONCLUSION 
It is respectfully suggested that upon the record herein 
submitted it is plain from the Court's language in conducting the 


second session relative to instruction that the responsibility 
to fully and properly assure a verdict based upon proper legal 


” an keer x 


IcKenzie es 
Counsel ane Li oa this 


criteria was abdicated. 


Ergo, the conviction oe be set. aside. 
“iB 


Powell v United States, 347 F. 2d 156, 158 9 Cir. 


[1] "Discharge of the jury's responsibility is 
drawing appropriate conclusions from the testimony de- 
pended on discharge of the judge's responsibility to 
give the jury the required guidance by a lucid statement 
of the relevant legal criteria. When a jury makes 
explicit its difficulties a trial judge should clear 
them away with concrete accuracy." Bollenbach v United 
States, 326 U.S. 607, 612-613, 66.S. Ct 402, 405, 90 
L. Ed.350 (1946) "Particularly in a criminal trial, 
the judge"s last word is apt to be the decisive word 
If it is a specific ruling on a vital issue and mis- 

- leading, the error is not cured by a prior unexceptionable 
and unilluminating abstract charge." 326 U.S. 612, 66 5S. 
Ct. 405. That the court's last word in this case may 
have misled the jury on a vital issue appears from what 
we have said; that it may have been decisive is reflected 
in the promptness with which the jury terminated its 

a deliberations. 

[2,3] It is no answer to say that the supplemental 
instruction was correct, so far as it went; or that it 
was to be read in the light of the original instructions 
and that these fairly presented the issues. The ultimate 
question is "whether the charge taken as a whole was such 

a as to confuse or leave an erroneous impression in the minds 
of the jurors." Perez v United States 297 F.2d 12, 16 (5th 
Cir. 1961). See also Bland v United States 299 F.2d 105, 
108-109 )5th Cir.1962); United States v Chr;istmann, 298 
F.2d 651.(2d Cir.1962)Cf. Babson v United States, 330 F.2d 
: 662,666 (9th Cir. 1964). As we have noted, the jury's. 
inquiry showed 'the initial charge left the jury confused. 
A rereading of a portion of that charge which was not 
clearly responsive to the jury's inquiry could scarcely 
have clarified the matter in the jurors' minds. Clear 
error occurred, requiring reversal 


United States v Harris, 388 F.2d 373 (1967), citing Powell 
v United States, with approval, stated respecting another aspect 
of this matter. On a request for further instructions transmitted . 
to ihe Godse by the jury various questions were asked and the Court 
decided to reread the instructions previously given. : 

A third request for further advice from the Court was then 


received and the following occurred: 


The Court proceeded to read the Government's 
approved instructions on the subject, but omitted all 


of the defense-approved instructions, stating "I read 


Om 


OO __<_ ee 


the ones that I think are suffident." 


We think it was inevitable that the instructions 
as originally given and the supplemental instructions 
were such as to confuse the jury. As was stated in 
Powell v. United States, 347 F.2d 156, 158 (9 Cir.,1965)-- 
"tWhen a jury makes explicit its difficulties atrial. 
judge should clear them away with concrete accuracy .'* 
* * A rereading of a portion of that charge which was not 
clearly responsive to the jury's inquiry could scarcely 
have clarified the matter in the jurors’ minds. . Clearly 
error occurred, requiring reversal." 
We hold error was committed in the manner in 
which the ;instructions were given, and in the Court's 
response to the questions asked by the jury. 


=—T0— 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented : 


Did the trial court properly instruct the jury in re 
sponse to the jury’s written inquiry posed after delibera- 
tions had begun, and properly direct that any further 
questions the jury may have had similarly be made in 
writing? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


On April 7, 1967, appellant was charged by the grand 
jury in a three-count indictment with assault with in- 
tent to kill (22 D.C. Code § 501), assault with a dan- 
gerous weapon (22 D.C. Code § 502), and carrying a 
dangerous weapon (22 D.C. Code § 3204), arising out 
of events which occurred on February 12, 1967. Trial 
commenced on March 13, 1968, before the Honorable 
Joseph C. Waddy sitting with a jury, and was concluded 
on March 15. The jury found appellant not guilty of as- 
sault with intent to kill, guilty of assault with a danger- 
ous weapon, and guilty of carrying a dangerous weapon. 


(1) 


2 


On May 10, 1968, Judge Waddy suspended the imposition 
of sentence and placed appellant on probation for five 
years. This appeal followed. 


The Trial 


Mr. Mevin Sylvania Johnson testified for the Govern- 
ment that on the evening of February 12, 1967, he was 
cruising in his taxicab looking for a fare when he ob- 
served three persons standing on the corner of Sixth and 
E Streets, Northeast (Tr. 4). Johnson related that he 
stopped his taxi at the corner, and first a young lady 
and then appellant entered the cab (Tr. 5). Upon dis- 
covering that the two were seeking different destinations, 
Johnson informed them that he could carry only one 
fare, and that one or the other of the passengers would 
have to get out of the cab (Tr. 5). Johnson recalled that 
appellant answered that Johnson had to take him to his 
destination and that he was not going to get out of the 
taxi (Tr. 5). Johnson stated that he drove the taxi to 
the driveway of the Capitol Cab Company, which was 
located only a few blocks from where appellant entered 
the cab, and brought his taxi to a stop (Tr. 5-6). John- 
son then asked appellant to leave his cab, but appellant 
refused to do so and became belligerent, calling Johnson 
names and using profanity (Tr. 6). Appellant remained 
in the cab, even as several employees of Capitol Cab Com- 
pany talked to him in an effort to pursuade him to get 
out of the cab (Tr. 7). After about 15 minutes of plead- 
ing with appellant, Johnson opened a door to the cab 
and stated, “Sir, you have to get out of my cab.” (Tr. 
12.) At that point, Johnson testified, appellant made 
a lunge at him, leaving the taxi (Tr. 6, 12), and the 
“next thing [Johnson] knew” was that appellant had a 
pistol (Tr. 12). Johnson stated that he remembered see- 
ing appellant reach into his pocket, and then heard him 
say, “I will kill that MF.” (Tr. 13.) Johnson heard a 
gun fire and felt something hit the ground next to his 
feet (Tr. 13). He ran from the scene north on Third 


~1 


8 


Street and did not return until the police arrived (Tr. 
24). 

Miss Patricia Boone, the young lady who first entered 
Mr. Johnson’s taxi at the corner of Sixth and E Streets, 
and Mr. James A. Scott, an employee of Capitol Cab 
Company who had been present at the driveway on Feb- 
ruary 12, were also called as witnesses by the Govern- 
ment. Their testimony corroborated that given by Mr. 
Johnson. 

The final Government witness was officer Irwin Ches- 
ler of the Metropolitan Police Department, who testified 
that he had responded to Capitol Cab Company on Feb- 
ruary 12, 1967 and, upon arriving, found appellant with 
an automatic pistol (Tr. 40). 

Appellant testified in his own behalf and admitted 
both being in the taxicab driven by Mr. Johnson on Feb- 
ruary 12 (Tr. 52), and refusing to leave the cab upon 
Johnson’s requests (Tr. 53). Appellant denied, however, 
that he had possessed a gun (Tr. 53, 54), and stated that 
Mr. Johnson had hit him and pulled him from the cab 
(Tr. 53). 

After the jury had begun deliberation, it sent a note to 
the trial judge. The prosecutor and defense counsel be- 
ing present, the court read the note: 


“Judge Waddy, Your Honor, please reread the in- 
struction pertaining to Count Number Two in the 
Indictment. 

H. H. Jones, Foreman, U.S. versus J. A. Flowers.” 


(S.Tr. 3).1. The court then asked counsel if they had 
any objection to the court reinstructing the jury with re- 
spect to count 2, regarding the assault with a dangerous 
weapon (S.Tr. 3). Neither the prosecutor nor defense 
counsel had any objection, and defense counsel expressed 
complete satisfaction with the court’s suggestion (S.Tr. 
3). The jury was then summoned into the courtroom 


2 References to the 17-page supplemental transcript recording the 
discussion regarding the jury’s inquiry and the subsequent verdicts 
are indicated by “S.Tr.” 


‘4 


and the court reinstructed them on count 2 (S.Tr. 4-6). 

At the conclusion of the instruction, defense counsel 
at the bench requested that the jury also be instructed 
that when deliberating on this latest charge it must keep 
in mind the court’s earlier instructions pertaining to self- 
defense (S.Tr. 6).2 The judge denied this request and 
indicated instead that he would instruct the jury that 
they must bear in mind all the instructions and all of 
the evidence introduced by both the Government and the 
defense (S.Tr. 7). After so ruling, and while counsel 
were still at the bench, the deputy marshal informed the 
court that the foreman of the jury had asked him to in- 
quire of the court “if the question of self-defense has 
any bearing on the case.” (S.Tr. 7-8.) After hearing 
the deputy marshal, defense counsel again asked that 
the court instruct the jury regarding self-defense (S.Tr. 
8-9). Again the court denied the request, stating that 
“if they have a question about self-defense they can put 
it in writing.” (S.Tr. 8.) The court then further in- 
structed the jury as follows: 


“Ladies and gentlemen of the jury, I have been 
given to understand that there may be other ques- 
tions in your mind. If there are other questions in 
your mind, you will follow the instructions that I 
gave you earlier, that you will put your questions in 
writing, signed by your Foreman, and submit it to 
me through the Deputy United States Marshal sta- 
tioned outside your door. 

I would also say to you, that with respect to the 
rereading of the instruction that I have given you 
on Count Two, as I have already instructed you, 
you must consider in connection with this case and 
each case all of the evidence, both the evidence of 
the Government and the defendant. As I have told 
you, you are not to give any greater emphasis to 
any one instruction and you are to consider the in- 
structions as a whole. 


2 The court’s instructions regarding self-defense appear at Tr. 
88-91, 92-98. 
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If you do have other questions, please put them 
in writing and submit them to the Court through the 
Deputy United States Marshal.” 


(S.Tr. 9). 

After three hours and fifteen minutes of further de- 
liberation, during which no further questions were ad- 
dressed to the court from the jury, the jury returned its 
verdict of not guilty of assault with intent to kill, guilty 
of assault with a dangerous weapon and guilty of carry- 
ing a dangerous weapon (S.Tr. 10, 11, 18-14). 


ARGUMENT 


The trial court properly instructed the jury in response 
to its written inquiry posed after deliberation had 
begun, and did not err in directing that any further 
questions the jury may have had similarly be made in 
(Tr. 94; S.Tr. 3-14) 


The trial court properly refused defense counsel’s re- 
quest for an instruction that the jury must “keep in 
mind” (S.Tr. 6) or “have in their mind” (S.Tr. 7) the 
earlier instructions concerning self-defense, as it delib- 
erated upon the reinstruction concerning count 2 of the 
indictment given pursuant to its written request To 
have given the further charge urged by defense counsel 
would have highlighted one portion of the overall instruc- 
tions, and being the last words of the court to the jury 
likely would have drawn unwarranted attention and sup- 


3 We do not understand appellant to be challenging the court’s 
reinstruction regarding count 2 of the indictment, which was ren- 
dered in response to the jury’s written inquiry. Defense counsel 
below, who we note is also counsel on appeal, expressed complete 
satisfaction with the original instruction regarding count 2 (Tr. 
94, S.Tr. 3) and with the suggestion of the court concerning the 
reinstruction (S.Tr. 3). Rather, we understand appellant as urging 
that an additional instruction, following the reinstruction on count 
2, should have been given the jury which would have told the jury 
to bear in mind the court’s earlier instructions regarding self- 
defense. 
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plied inordinate weight to that single aspect of the entire 
case. It is well-recognized that “the influence of the 
trial court on the jury is necessarily and properly of 
great weight, and his lightest word . . . may prove con- 
trolling.” Starr v. United States, 153 U.S. 614, 626 
(1894). “Particularly in a criminal trial the judge’s 
last word is apt to be the decisive word.” Bollenbach v. 
United States, 326 U.S. 607, 612 (1946). 

The court’s final instruction to the effect that the jury 
must consider “all the evidence, both the evidence of the 
Government and the defense. . . and [was] not to con- 
sider any one instruction, and [was] to consider the in- 
structions as a whole” (S.Tr. 9) clearly is more con- 
sistent with the recognition of the trial judge’s influence 
upon the jury, noted in Starr and Bollenbach, supra, 
than is the instruction that was requested by defense 
counsel. The instruction as given by the court below 
avoided the problem of unfair emphasis by admonishing 
the jury that it was to consider all the instructions and 
all the evidence in the case. 

The merit of the final instruction that the court gave 
is in no way compromised by the fact that it did not in- 


clude a specific charge regarding self-defense. After the . 


trial judge had informed counsel that he did not intend 
specifically to instruct regarding self-defense, the court 
while counsel were still at the bench was informed by a 
deputy United States Marshal that the foreman of the 
jury had asked him to inquire of the court “if the ques- 
tion of self-defense has any bearing on the case.” (S.Tr. 
7-8.) The trial court again told defense counsel that it 
would not give a specific instruction regarding self-de- 
fense, but would inform the jury that it should put any 
other questions it had in writing (S.Tr. 8). The final 
charge of the court contained that instruction (S.Tr. 9) : 


If there are other questions in your mind, you 
will follow the instructions that I gave you earlier, 
that you will put your questions in writing, signed 
by your Foreman, and submit it to me through the 
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Deputy United States Marshal stationed outside your 
door. 


* * * * 


If you do have other questions, please put them in 
writing and submit them to the Court through the 
Deputy United States Marshal. (S.Tr. 9.) 


The final instruction of the court included, then, not 
only the admonishment to the jury that it was to con- 
sider the instructions as a whole and was to consider 
all the evidence of both the Government and of the de- 
fense, but clearly informed the jury that any other ques- 
tion it had would be entertained by the court—as had the 
initial inquiry—if such further questions were similarly 
submitted in writing. This was not a “refusal of the 
trial court to instruct as to the availability of self-de- 
fense” (Appellant’s Brief at 6-7) but, rather, was simply 
an explanation of how the jury should communicate with 
the court regarding any further inquiries it may have 
had. The method of communication explained was a 


wholly proper one.* Courts have frequently condemned 


* Powell v. United States, 347 F.2d 156 (9th Cir. 1965), and 
United States v. Harris, 388 F.2d $78 (7th Cir. 1967), upon which 
appellant relies, are readily distinguishable from the case at bar. 
In both cases, the trial court received inquiries from the jury re- 
questing supplemental instructions, and in each of the cases the 
trial court’s response was found to be unresponsive to the inquiry 
and unfair to the defense side of the question. In Powell, supra, 
@ prosecution for interstate transportation of a girl for the purpose 
of prostitution, the jury requested a further instruction on the 
question of the accused’s intent. The exact meaning of the jury’s 
question was uncertain. The Court of Appeals noted: 


The court made no effort to discover the nature of the jury’s 
misunderstanding. Instead the court answered, despite its 
own doubts, that the jury meant to ask whether the requisite 
wrongful purpose could be inferred from evidence of conduct 
subsequent to the interstate journey. The court therefore re- 
read an instruction which it had previously given on this sub- 
ject. But it would seem just as likely that the jury meant to 
ask whether the defendant would be guilty of the offense 
charged if the wrongful intent were first conceived after the 
couple arrived at their destination. The court did not repeat 
its prior instructions on this subject. Moreover, the instruc- 
tion which was given, if taken as an answer to the second 
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the practice of oral communications between a trial court 
and a jury through the medium of a deputy marshal. 
See, e.g., Henderson v. United States, 204 F.2d 126, 127 
(6th Cir. 1953); Ray v. United States, 114 F.2d 508, 
512-513 (8th Cir.), cert. denied, 311 U.S. 709 (1940). 
The obvious advantage of having the trial court con- 
sider the question exactly as it is framed by the jury is 
lost when the inquiry is orally communicated to the court 
through any intermediate personnel, rather than put in 
writing. Additionally, a question submitted in writing 
is most easily discussed by the court and counsel in their 
effort to determine the exact problem the jury may be 
having and allow the most accurate response to be made. 

In sum, the requirement of the court below that the 
jury put all of its questions in writing was eminently 
reasonable and cannot be said to have caused appellant 
any prejudice whatsoever. It is reasonable to assume 


possible meaning of the jury’s inquiry, might well have led 
the jurors to suppose that a wrongful purpose conceived fol- 
lowing the journey would suffice. Thus, the court’s response 
may have led to the application of a standard which was wholly 
improper. 347 F.2d at 157. 


Similarly, in Harris, supra, a prosecution for conspiracy to de- 
feat the Bankruptcy Act, the jury asked for supplemental instruc- 
tions concerning various matters of law, stating that at one point in 
the original instructions the court read too rapidly to be under- 
stood. The trial court decided to reread the original instructions 
relating to the jury’s inquiries. It read the Government’s approved 
instructions, but omitted all references to defense approved instruc- 
tions. The Court of Appeals, citing Powell, supra, held that the 
supplemental instructions were such as to “confuse the jury” and 
were given in such a manner as to create error. 388 F.2d at $77. 

No such unfairness or confusion could have resulted from the 
supplemental instructions rendered by the trial court in the instant 
case. The court’s first instruction, regarding count 2 of the in- 
dictment, was clearly responsive to the jury’s question and wholly 
impartial, reiterating not only the elements of assault with a 
dangerous weapon, but restating as well the burden of proof upon 
the Government (S. Tr. 5-6). Its second instruction regarding 
the need for the jury to consider all the instructions and all the 
the evidence and to make further inquiries in writing was permeated 
by a sense of fairness and caution clearly avoiding the problems 
of confusion and one-sidedness which were prevalent in both Powell 
and Harris. 


r 
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, that the trial court’s final instruction including the ad- 


monition that the jury consider all the instructions and 


- all the evidence of both the Government and of the de- 
 fense answered whatever question the jury may have had 


concerning self-defense. As the jury had already ad- 


: dressed one question to the court in writing, it is clear 


that it understood how a further inquiry could have been 


made. The fact that no further inquiry was forthcoming 


after the court’s final instruction indicates not that a 


' question was left unanswered but that no question re- 


mained. 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN ELLSWORTH STEIN, 
Assistant United States Attorneys. 


ov. Ss. Covennmenr printing orrice; 1969 364630 213 


